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MARTIN J. MOORE-BICK*

Service of Process: Documents Required
In English Proceedings
The requirements relating to documents to be served by parties to civil
litigation in the United Kingdom vary consideraly with the nature of the proceedings and the country and court in which they are brought. Civil proceedings
in England and Wales (which forms a separate jurisdiction from Scotland and
Northern Ireland) may be brought in either one of the County Courts, which are
situated in towns all over the country, or in the High Court in London. The main
distinction between the High Court and the County Courts from the point of
view of the intending litigant is the scope of their jurisdiction. In particular, the
County Courts do not have jurisdiction, in the absence of agreement between
the parties, to hear claims in contract or tort in excess of £750, and there are
other important distinctions which are likely to influence the businessman
towards issuing proceedings in the High Court if possible. In this Article I have
restricted myself broadly to a summary of the documents and proceedings which
are required in the various stages of an action in the Queen's Bench Division of
the High Court. The requirements in a similar type of action in the County
Court are much the same, although generally on a more economical scale. Full
details are to be found in the current edition of the County Court Practice which
contains the relevant rules and commentary.
The conduct of proceedings in the High Court and in the Court of Appeal is
regulated by the Rules of the Supreme Court. These, together with a detailed
commentary, can be found in the book entitled The Supreme Court Practice
more usually known as the "White Book" by reason of its traditionally white
binding. There one may find the detailed provisions as to the appropriate process
to issue and serve in each case, the mode of service 'to be adopted, steps to be
taken by the defendant to contest the proceedings; in short, it contains all the
rules relating to interlocutory matters and to the conduct of litigation generally.
The High Court, as a court of first instance, is divided into three divisions: the
Chancery Division, the Queen's Bench Division (which includes the Admiralty
Court and the Commercial Court) and the Family Division. Under the Rules
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different types of proceedings are assigned broadly to the separate Divisions,
although some overlapping does occur; and (with some exceptions, e.g., certain
Admiralty matters) each Division can exercise the whole of the High Court's
jurisdiction. Most of the litigation in which commercial interests are involved
(except for disputes concerning taxation, patents and copyrights, and internal
corporate affairs), is conducted in the Queen's Bench Division which in fact
deals with most of the common law litigation, including actions for personal
injury compensation, insurance claims, defamation actions, etc. in which the
private citizen is concerned. Although procedure tends to vary between the
Divisions, therefore, mainly as a result of the difference in the nature of the
actions themselves, it will probably be most helpful to deal with the
documentation and interlocutory steps required in, say, an action for damages
for breach of contract or tort in the Queen's Bench Division as a means of
describing the necessary steps in the most common types of litigation. The
principles, however, are common to all types of litigation. The various
references to the numbered Orders ("Ord.") which follow throughout the body
of this Article are references to the Orders of the Rules of the Supreme Court.
The first step to be taken is to invoke the Court's jurisdiction which, in the
type of cases under consideration, is normally done by issuing and serving a
Writ of Summons (Ord. 5 and 6) although other forms of originating process
exist. See below. The writ may be issued by the litigant himself, but is usually
issued by his solicitors on his behalf. It may be thought surprising that no
verification of the claim in the writ is required either by the plaintiff or his
solicitors, but the writ must be endorsed with the plaintiffs address and with
the name and address of his solicitor if he has one, and the plaintiff (if he sues in
person) or his solicitor must sign the copy which has to be deposited with the
Court Office. It should be noted in passing that a corporation and a person
abroad who has no address within the jurisdiction can only sue by a solicitor
(Ord. 5, r. 6). A writ may be issued out of the Central Office at the Law Courts
in London, or out of any one of a number of District Registries situated in
various parts of the Country.
Apart from the formal parts the writ must be endorsed with a statement of the
plaintiff's claim (see below) or with a concise statement of the nature of the
claim made or the relief or remedy required (Ord. 6, r. 2). If the claim made is
essentially simple and straightforward (e.g., an action on a dishonoured bill of
exchange, or an action for the price of goods sold and delivered) the Statement
of Claim is usually endorsed on the writ; but in cases where a more complicated
Statement of Claim is necessary a "general endorsement" stating concisely the
basis of the claim and the relief sought is more appropriate. The Statement of
Claim is then served later as a separate document.
Although it is probably the most common, the Writ of Summons is not the
only mode of beginning proceedings in the High Courts. That may also be done
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in apropriate cases by Originating Summons, Originating Motion or Petition
(Ord. 5, r. 1). Of these, the Originating Summons deserves special mention as
being the means whereby proceedings may most conveniently be initiated in
which the principal issue is one of law and no substantial dispute of fact exists
between the parties. The rules prescribe that certain proceedings must be begun
by writ, but except in those cases the Originating Summons is available as an
alternative; and I shall return to this process for a further discussion below. The
White Book contains extensive guidance as to the appropriate procedure to be
adopted in initiating various types of suits.
Having issued his writ, the plaintiff's next step is to serve it on the defendant,
one year being allowed for that to be done. If the writ is not served upon the
defendant within the year it becomes invalid unless renewed by order of the
Court. A plaintiff who applies for the renewal of a writ must show some good
reason for his failure to serve the writ within the time allowed. In general the
Court is very loth to extend the validity of a writ when the plaintiff has allowed
enough time to pass to give the defendant the benefit of a limitation argument.
The general principle as to service of process is that it must be served
personally on each defendant by the plaintiff or his agent (Ord. 10, r. 1). There
are, of course, exceptions to this rule, in particular, where service is accepted by
the defendant's solicitor. The detailed rules for the service of documents are
contained in Ord. 65, which provides in Rule 2 that personal service of a
document is effected by leaving a copy of the document with the person to be
served and, if so requested by him at the time when it is left, showing him a copy
of the original or, in the case of a writ or other originating process, the original
document. It is important for valid service that the copy of the document served
be left in the possession of the party to be served, and there have been a number
of cases in which it has been disputed whether the copy was effectively left in the
party's possession. Thus to put a copy through a crevice of the door of the room
in which the defendant is and telling him that it is a copy of the writ is not
sufficient; nor is it good enough to send a copy by post in a letter which the
defendant refuses to take. On the other hand, it has been held that it is enough
to inform the defendant of the nature of the document and to throw it down in
his presence, provided of course that the circumstances are such that it is
possible to say that it has in fact been left with him. It is not enough to serve the
agent of a defendant even though he undertakes to convey the document to the
defendant; but service upon an agent (normally a solicitor) whom the defendant
has appointed to accept service is good. The position is rather easier as regards
companies: under the Companies Act 1948 every company having a registered
office may be *served by leaving the document at or sending it by post to the
registered office of the company, and under the Interpretation Act 1889 service
by post is "deemed to be effected by properly addressing, pre-paying, and
posting a letter containing the document." It has been held that service at any
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office of the company other than the registered office is bad.
Provided the defendant can be found within the territorial jurisdiction of the
Court, he may be served with the writ. If, on the other hand, he is not within the
jurisdiction it is necessary to obtain the leave of the Court to issue a writ "for
service out of the jurisdiction" and to serve a notice of the same abroad. Ord.
11, Rule 1, set out the various situations in which the Court may give leave to
serve a defendant out of the jurisdiction. An application for leave to serve out of
the jurisdiction is made ex parte and must be supported by an affidavit showing
the nature of the claim and the grounds upon which leave is sought. It is
common to exhibit a draft Statement of Claim to the affidavit. Frequently, of
course, defendants resident abroad who have more than a fleeting business
connection with England accept service through their solicitors thereby relieving
the plaintiff of the trouble and expense of taking formal steps to serve them
abroad. The circumstances in which the Courts may give leave to serve out of
the jurisdiction, involving as it does the extra-territorial exercise of jurisdiction,
raise many interesting questions of international comity and legal policy and a
discussion of these is really beyond the scope of this Article.
After service of a writ upon him the defendant's first task is to enter a formal
appearance to the summons which it contains within the time allowed as stated
on the writ. This involves lodging at the office out of which the writ was issued a
formal document requesting the office to enter a formal appearance at the suit
of the plaintiff. The appearance must state whether it is unconditional or
conditional, as it may be if the defendant wishes to protest the jurisdiction
whilst still protecting himself against any move by the plaintiff to enter
judgment in default of appearance.
Having thus initiated proceedings by writ to which the defendant has entered
an appearance (which he can do even if not duly served) the stage of formal
pleadings begins. Pleadings form the main body of the documents which each
party must serve on the other in the course of civil proceedings begun by writ in
the Queen's Bench Division. In them each party is required to set out the
necessary allegations of fact upon which he relies for his claim or defence, as the
case may be, with enough detail to enable the other to know exactly what is
alleged and how the case is put. Ord. 18 r. 7 requires that: ". . . every pleading
must contain and contain only, a statement in a summary form of the material
facts on which the party pleading relies for his claim or defence, as the case may
be, but not the evidence by which those acts are to be proved. . . ." Points of
law (as opposed to arguments) which it is intended to raise are normally also
pleaded so as to elucidate as far as possible the issues between the parties prior
to trial; and indeed a party may be required to give particulars "stating the
nature of its case" to avoid the other parties being taken by surprise, usually
where particular preparation in the form of obtaining evidence and the like is
required if the case is to be met and argued fairly. A party is normally bound by
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what is alleged in his pleadings, and he will not be allowed at the trial to raise
other matters unless the Court is prepared to give him leave to do so and to
amend his pleadings accordingly.
The first pleading to be served is the plaintiffs Statement of Claim. This
document must allege all the facts necessary to found the plaintiffs cause of
action in legal terms, including the facts necessary to substantiate the
calculation of damages. The defendant's answer to the plaintiffs Statement of
Claim is contained in his Defence. In it the defendant must plead specifically to
the allegations contained in the Statement of Claim, for except in relation to
damages, which are deemed to be denied unless specifically admitted, the
defendant will be deemed to have admitted any allegations in the Statement of
Claim which he does not deny. (Ord. 18, r. 13). A "general traverse"-i.e., a
mere denial that the defendant is liable to the plaintiff as alleged or at all-is
not sufficient, although a general denial of the allegations contained in specific
paragraphs of the Statement of Claim is allowed.
As with the plaintiff, so too the defendant mtist plead affirmatively any
particular facts upon which he relies as showing that the plaintiffs claim cannot
be maintained or otherwise in his defence, and must also plead points of law
which he proposes to take, e.g., limitation, exceptions clauses etc. (Ord. 18, r.
8). Failure to do so will preclude him from raising them in due course at the trial
without leave of the Court. The defendant may, of course, and often should,
admit those allegations which he does not seriously intend to contest. The
combined effect of these rules ensures as far as possible that the main issues
between the parties, both of fact and law, are defined at this stage and ensure
that neither is taken by surprise at the trial.
Further pleadings may yet be served. In the first place the defendant may
wish to raise against the plaintiff a cross-claim. For the present purposes the
defendant's cross-claim may be one of two types: it may be regarded as involving
a true defence to the plaintiffs claim-e.g., where the plaintiff claims for the
price of goods sold and delivered and the defendant has a cross-claim for defects
in the same goods-which should be pleaded as a defence pro tanto as well as a
cross-claim; or it may be a claim wholly unconnected with the claim brought by
the plaintiff. Such a claim may be raised by the defendant as a Counterclaim,
subject to the rules as to suitability (Ord. 15), and takes effect as a cross action
without the need for the issue of a further writ. In such a case the defendant
should plead and serve a Defence and Counterclaim as a single combined
document. The plaintiff must then in his turn plead his Defence to the
Counterclaim in the same way as the defendant pleaded to the Statement of
Claim.
It may also occur to the defendant that, if he is liable to the plaintiff as
alleged, he may himself be able to recover from a third party. To care for this
situation and to provide a means whereby the issues which affect the liability of
InternationalLawyer, Vol. 9, No. 4
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the defendant to the plaintiff and of the third party to the defendant may be
determined at the same time-and the decision made binding on all concerned
-Ord. 16 provides for the defendant to issue and serve a Third Party Notice on
the person from whom he claims a contribution or indeminity or any other relief
(see Ord. 16). This notice takes effect as a writ to the third party who is then
joined in the action effectively as a defence to a claim by the defendant based
upon an issue which arises out of the plaintiffs claim against the defendant. It
should be noted that where two persons are joined as defendants, a notice must
be issued under Ord. 16 r. 8 if one of them wishes to claim a contribution or
indemnity against the other unless, that is, they are sued as tortfeasors liable in
respect of the same damage when the Court has a statutory power to apportion
responsibility between them. Except in that case, it is necessary for defendants
to institute proceedings between each other formally in order to claim a
contribution or indemnity. The notice under Ord. 16 may itself stand as a
Statement of Claim or the Court may order the Defendant to deliver a statement
of claim in the normal form. The action between the defendant and the third
party then proceeds in the same way as any other action.
To return to the plaintiff: unless the defendant has served a counterclaim,
the plaintiff is not obliged to serve any further pleadings. If he does not he will
be deemed to deny all the positive averments in the Defence and to "join issue
on the Defence." That means that all the matters raised in the Statement of
Claim and Defence except those which the defendant had admitted are
disputed and are issues between the parties at the trial. It frequently occurs
however that the plaintiff needs to do more than merely deny (by joining issue)
some of the positive points raised in the Defence. It may be that he wishes to
admit that an allegation is correct but that it does not assist the defendant's
case. Thus if a defendant shipowner pleads an excusion clause in an action
upon a bill of lading the cargo owner may wish to admit that the term was
printed in the bill of lading but to allege that it is void wholly or in part because
the contract is governed by the Hague Rules. Similarly if the defendant alleges
that there was a condition precedent to his liability which was not fulfilled by
the plaintiff, the plaintiff may wish to admit the existence of the condition but
to allege that it was waived by the Defendant.
Points of this nature are made in the Reply. This pleading, which is clearly
not intended to be used by the plaintiff merely to deny what is alleged in the
Defence, may be served without the leave of the Court whenever the plaintiff
thinks it desirable. Normally the Reply is the final pleading to be served.
Sometimes, however, in order fully to clarify the issues between the parties it is
necessary for the defendant to serve a further pleading in answer to the Reply
in order to "confess and avoid" the material contained in the Reply. Such a
pleading is called a Rejoinder and may only be served with leave of the Court.
It is not very common for a Rejoinder to be served and very rare for any pleadInternational Lawyer, Vol. 9, No. 4
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ings subsequent to a Rejoinder to be allowed at all. It may be noted that
the Reply and the subsequent pleadings are not the pleading in which to raise
new points in direct support of the claim or new claims. If necessary, that must
be done by amending the Statement of Claim.
Where the Defence is served together with a Counterclaim, the plaintiff
must plead to the Counterclaim (in the same way that the defendant was
obliged to plead to the Statement of Claim), and the rules in this case require
him if he wishes to serve a Reply to serve a Reply and Defence to
Counterclaim as a single document.
As was mentioned above, all pleadings are intended to elucidate and narrow
down the issues between the parties prior to the action and to avoid either
party being taken by surprise and being unable to prepare fairly to resist the
case made against hm. They are not intended to elucidate the arguments or
evidence by which the parties hope and intend to establish their contentions.
This is most clearly demonstrated with regard to requests for service of
Particulars. Either party may request the other to give Further and Better
Particulars of any pleading where these are considered necessary or desirable
to enable him to know just what it is that is being alleged against him. There is
no obligation to meet such a request, but where Particulars are refused, or
inadequate replies given, an application may be made to the Court for an
Order that they be provided. Requests for particulars, however, are often in
effect no more than a tactical ploy to attempt to discover the means by which
the other party intends to establish his case, and although he may be required
to explain "the nature of his case" i.e., the legal approach he intends to adopt,
he is not bound and will not be ordered to give Particulars of the evidence
which he intends to rely on, or the arguments by which he proposes to
establish his conclusions as pleaded. "Fishing" is not allowed.
Having said that, however, it is not intended to leave the impression that
pleadings are merely mechanical documents. Far from it. The way in which a
case is presented and develops depends very much on the pleadings and much
thought may be given to deciding from the tactical point of view the best way
to frame them, what to include and what to exclude. A number of causes of
action or a number of parties may, if convenient, be joined in the same action,
and pleadings may and usually do contain alternative and contradictory
allegations. The nature and scope of the matters to be pleaded, particularly in
a Defence, is very much a matter for the judgment of the parties and their
advisers, and in a time when costs are heavy and litigants frequently
compromise actions, strong and careful pleading can often play a material role
in producing a favourable outcome.
As to the time allowed for the completion of these matters, the rules
themselves provide the periods within which pleadings must be served, that is,
the Statement of Claim within two weeks from the defendant's entering an
InternationalLawyer, Vol. 9, No. 4
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appearance to the writ, the Defence within two weeks of service of the
Statement of Claim, and so on as laid down in Ord. 18. In many cases, of
course, it would be impossible for the parties concerned to draft and serve
their pleadings within the time permitted by the Rules. In such a case the
proper course is for the party concerned to apply to the other for an extension
of time for service of the pleading concerned and if that is refused application
may be made to the Court for an appropriate extension of time. Normally, of
course, adequate extensions of time are given by the parties to each other
voluntarily; the purpose of the limits imposed by the Rules is to ensure that in
the absence of some agreement or an extension of time granted by the Court,
the parties are bounl to proceed with the action without undue delay.
In view of what was said earlier as to the consequences of failing to plead
what subsequently turns out to be material matters, it is obviously necessary
that there should be some provision for amending pleadings which have
already been served. The rules themselves allow each party to amend his
pleadings once before "close of pleadings," and thereafter they may be
amended with leave of the Court. "Close of pleadings" occurs at the
expiration of 14 days after service of the Reply, or, if there is no Reply after
the service of the Defence to Counterclaim or if there is neither a Reply nor a
Defence to Counterclaim at the expiration of 14 days after service of the
Defence (Ord. 18 r. 20). This really marks the end of the pleading stage of the
action, but pleadings may be amended from time to time thereafter as the
issues between the parties become more clearly defined. Provision is also
made before the writ is served on any party to the action, it is necessary to
obtain the leave of the Court in order to make an amendment bringing in a
new party or adding a new cause of action (Ord. 20 r. 1). All pleadings whether
in their original or amended form must be served on all other parties to the
action. They do not however need to be deposited with the Court until the case
is set down for hearing at which stage they become part of the official record
(Ord. 34).
After pleadings have been closed the next step is to apply to the Court by
summons for directions as to the conduct of the remaining pre-trial matters
and of the trial itself. Although I have referred from time to time to the need to
make applications to the Court, I have said very little if anything as yet as to
how these are made or the documents required. Basically the procedure is
straightforward enough. Any party to the action who wishes to apply to the
Court for some order as to the conduct of the case, e.g., to compel another
party to serve a pleading, or to obtain leave to amend a pleading, or to ask for
an order for Further and Better Particulars, must issue and serve on all the
other parties to the action who have entered an appearance a summons stating
the date and time of the application and the order sought. The summons is
taken out by the party concerned or his solicitor and in most cases it must be
International Lawyer, VoL 9, No. 4

Service ofProcess

707

served on the other parties at least 2 days before the "return day" specified in
it (i.e., the day on which it is to be heard). Depending on the nature of the
issue and the order sought, it may be necessary for the parties to give evidence
in support of the application or to oppose it, and that is normally done by
affidavit. In many cases-e.g., on an application for leave to serve a party out
of the jurisdiction, or on an application for summary judgment, the rules
require that an affidavit be sworn in support of the application, and generally
whenever an application requires a consideration of the merits, as opposed to
a mere point of law or decision as to procedure, an affidavit is required.
As to the contents of affidavits, in some cases the rules provide that they
must depose to certain matters and the commentary on the Rules in the White
Book further explains the scope of the matters which in general need to be
dealt with in affidavits in various cases. The affidavits are usually sworn by the
party concerned (or someone on his behalf who has a more personal
knowledge of the matter in issue) or, quite frequently, by his solicitors upon
information and belief gained from his client's instructions. Their primary
purpose is of course to produce evidence; material documents may be
produced as exhibits. Normally affidavits are produced by both parties to the
proceedings and as a result it is usual for them to include a certain amount of
argument on the merits. Also it is quite usual for them to advert to the legal
arguments to be advanced at the hearing, but they are not intended as a
vehicle for setting out the parties detailed contentions of law, and they in no
way pre-empt the arguments either as to the facts or as to the law which are to
be made at the hearing. Although they must in some cases be served on the
other party prior to the hearing, they should in any event be served as a matter
of courtesy and to avoid the need for adjournment to give time for the other
party to answer them. Affidavits used in any proceedings must be filed with
the appropriate office of the Court (Ord. 41 r. 9).
After the close of pleadings it is the plaintiffs task to issue a Summons for
Directions which must be served on all parties to the action who have entered
an appearance (Ord. 25 r. 1). That must be done within one month of the close
of pleadings; and the summons itself is returnable in not less than 14 days. If
the plaintiff fails to issue-a Summons for Directions the defendant may do so
himself. The purpose of this summons is to enable the Court to consider all the
questions relating to the remaining conduct of the proceedings and to give
such directions as may be necessary. At this time the Court may, for example,
give leave to any party to amend his pleadings, make orders for the service of
Particulars, and give directions as to Discovery and the conduct of the trial
itself. Apart from the issue of the summons itself, however, it does not itself
require the preparation or service of any additional documents by any party.
The last major step in the interlocutory proceedings is that of Discovery.
The Rules require that all parties to the action disclose to the other parties the
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existence of all documents which are relevant to the issues between them which
are or have been within their possession, custody or power; and that the other
parties be allowed to inspect and make copies of all such documents as remain
in their possession, custody, or control except those for which they may properly
claim privilege on one ground or another. To achieve this, there is a standing
rule (Ord. 24 r. 2) that the parties to an action between whom pleadings are
closed must make discovery by exchanging lists of documents within 14 days
after the pleadings are deemed to be closed. The lists must describe the
documents concerned, and show which ones are no longer within the
possession or control of the party concerned and those for which he claims
privilege. After exchange of the lists, the solicitors for the parties arrange for
the inspection and copying of each others' documents.
In many cases this procedure for automatic discovery works smoothly and
without the need for further intervention by the Court or either party.
Generally, solicitors widely accommodate each other as to time and
opportunity for serving lists and inspecting documents, with an understanding
of the time required to complete discovery in a large case born of experience.
For reasons similar to those which apply in the case of the time allowed for
service of pleadings, the time allowed by the rules for the exchange of lists is
relatively short and in most cases of any size or complexity, mutual extensions
of time are normally given. If however there is reason to think that a party is
not making full discovery by failing to serve a complete list of the relevant
documents or is claiming privilege where none exists, application may be
made to the Court for an order to compel him to serve a full list of documents
and to verify it by affidavit. Once a list has been verified by affidavit, that is
normally conclusive; in English proceedings discovery does not involve
cross-examination of the parties to discover precisely what documents are in
their possession or control which may be relevant to the issues raised in the
proceedings.
After the exchange of lists of documents for discovery and compliance with
any orders made on the summons for directions, it is not necessary for the
parties to serve any other documents before the action proceeds to trial.
However, in order to obtain the evidence necessary to substantiate a case, a
party may wish to introduce hearsay evidence of either a documentary or an
oral nature and may also wish to compel another person who may or may not
be a party to the action to attend at the Court to give evidence or to produce a
material document. In all these cases it is necessary for the party concerned to
prepare and serve further documents.
Under the provisions of the Civil Evidence Act 1968 a party may introduce
hearsay evidence in support of his case provided that he gives notice to the
other parties to the action accordingly. Order 38 r. 21 requires a party who
wishes to use hearsay evidence to serve on every other party to the
InternationalLawyer, Vol. 9, No. 4
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proceedings a notice of his desire to do so within 21 days after the case is set
down for trial. If the statement concerned was made orally the notice must
specify the time, place and circumstances at or in which the statement was
made; the person by whom, and the person to whom it was made; and the
substance of the statement (Ord. 38 r. 22). If it was made in a document, a
copy or transcript of the document must be annexed to the notice. On receipt
of such a notice any other party may serve a counter-notice requiring any
person mentioned in the notice to be called as a witness at the trial and the
Court will then decide whether, and if so upon what terms, he should be
called. Although the Court has the power to allow a party to give hearsay
evidence even though he has not complied with the rules as to the giving of
notice, it is important for the parties to consider carefully and at an early stage
whether a notice under the Civil Evidence Act should be served in view of the
importance which many types of hearsay evidence can assume in disputes of a
business nature. Furthermore, as a result of the recent addition to the Rules
contained in Ord. 38 rr. 36-41 it is generally necessary for a party who wishes
to adduce expert evidence to apply to the Court to determine whether any part
of that evidence should be disclosed to his opponent before the trial. If he fails
to do so a party may find that he is prevented from adducing the expert
evidence which is necessary to support his case, although the Court retains the
discretion to permit him to do so in any event. An application of this nature is
made by Summons in the normal way.
To obtain the production of a document by a person who is not a party to the
action or to compel a person to attend Court to give evidence it is necessary to
issue a Writ of Subpoena. This writ is issued out of a Court office in the same
way as a Writ of Summons, but, before it can be issued, a praecipe for its issue
must be filed in the office out of which the writ is to issue. The praecipe must
contain the name and address of the party issuing the writ or the name and
address of his solicitor. It must be served personally on the person concerned
within 12 weeks after the date of issue.
Two forms of the writ of subpoena deserve mention: the subpoena ad
testificandum, to compel a person to attend Court to give evidence, and the
subpoena duces tecum to compel a person to attend Court and bring with him
a document or some object which is material to the case in question. Both of
these writs are issued in the same way, but whereas in the case of the subpoena
ad testificandum more than one person may be named, the subpoena duces
tecum may only name one person, and separate writs must therefore be issued
if the documents required are in the hands of two or more people.
At the conclusion of the hearing the judgment must be drawn up and
presented to the Court office for entry. That must be done within 7 days after
it is given by the party who has the document on which the order or judgment
is indorsed. It must then be presented to the proper officer together with any
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certificate or other document needed to establish that he is entitled to have
the judgment entered, the pleadings (if any) and, if he is the plaintiff, he must
produce the original of the writ or other originating process. If the person who
has custody of the documents on which the order is endorsed fails to draw it up
within 7 days, any other party affected by the order may draw it up in his
stead. Once judgment has been entered against him, it may be that a party will
comply with its terms voluntarily. If he does not, however, further steps must be
taken to execute judgment, and further documents must be prepared and
served for this purpose. In the case of a simple money judgment a number of
alternative processes are available, the most commonly used being the writ of
flerifacias. This involves an order to the sheriff to seize and sell such of the
debtors goods and chattels as are sufficient to satisfy the judgment debt and
the costs of the execution, and to pay the amount of the judgment to the
plaintiff. A judgment may, however, be enforced in other ways, including by
garnishee proceedings, the appointment of a receiver, or by a writ of
sequestration. If the plaintiff is seeking to recover a particular article he may
with the leave of the Court issue a writ of specific delivery to compel the
defendant to return it to him. The circumstances in which the various
procedures for enforcing judgments are appropriate are explained in detail in
the White Book. Suffice it to say for present purposes that all the writs
concerned are issued out of the Court offices and must be served in much the
same way as the writ of Summons previously mentioned.
Appeals from all Divisions of the High Court lie to the Court of Appeal; the
relevant rules are to be found in Ord. 59. An appeal to the Court of Appeal
must be brought by motion. The notice of motion which must be served is
commonly referred to as a "notice of appeal"; and every such notice must
specify the grounds of the appeal and the precise form of the order which the
appellant proposes to ask the Court of Appeal to make. It must be served on
all parties to the proceedings in the Court below who are directly affected by
the appeal, but in most cases need not be served on the parties who are not so
affected. In the case of a final judgment the parties have six weeks from the
date on which the judgment or order of the Court below was entered within
which to serve a notice of appeal. Within seven days after service of the notice
of appeal the appellant must produce to the proper officer of the Court the
judgment or order of the Court below and leave with him a copy of the
judgment and two copies of the notice of appeal in order that it may be set
down for hearing; within two days after an appeal has been set down the
appellant must give notice to that effect to all parties on whom the notice was
served. If the respondent to the appeal wishes to contend that the decision of
the Court should be varied, whether or not the appeal is allowed in whole or
part, he must give notice of his wish specifying the grounds of his contention
and the precise form of the order which he proposes to ask the Court of Appeal
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to make. Similarly he must give a notice if he wishes to contend that the
decision of the Court below should be affirmed on grounds other than those
upon which it relied. He has 21 days from the service of the notice of appeal in
which to do this. At least a week before the appeal is likely to be listed for
hearing the appellant must see that the appropriate documents for the hearing
are lodged with the Court, including the notice of appeal, any respondent's
notice, the judgment of the Court below, the pleadings and transcripts of the
evidence.
As is generally known, the final Court of Appeal in the United Kingdom is
the House of Lords. The appellant in an appeal must draw up a petition of
appeal formally requesting that the judgment of the Court of Appeal be
reviewed. But more important than that are the written cases that each party to
the appeal must prepare. The Appellant's case should set out the history of the
action and include the judgment of the Court of First Instance and of the Court
of Appeal, together with the pleadings in the action and any documents which
are material to the appeal. It must set out with reasonable brevity the appellant's case, that is, the arguments which he proposes to address to their Lordships, including references to the main precedents which he proposes to cite.
At the end of his case the appellant must set out the variations in the judgment
of the Court of Appeals which he seeks, and the grounds upon which he seeks
them. The respondent must similarly draw up a case containing his arguments
and, if there is a cross appeal, the variations to the judgment of the Court of
Appeal for which he contends. He must in any event set out the grounds upon
which he seeks to uphold the whole or any part of the judgment of the Court of
Appeal, together with the grounds upon which he seeks to have any part of it
reviewed. Procedure on appeals to the House of Lords is not dealt with in the
Rules of the Supreme Court, but is covered by directions as to procedure and
standing orders of the House.
Before turning to some general comments on the documentation required
in English proceedings, I should perhaps return for a moment to a mention of
one of the other forms of originating process to which I referred above, that is
the Originating Summons. As I have already indicated, this is an alternative
procedure for beginning most types of action, but it is best suited to those
causes which do not raise substantial disputes of fact between the parties or
which for some other reason require the hearing of oral evidence. In general,
fewer documents need to be prepared by either party, and no formal pleading
is required as is necessary in the case of actions begun by writ.
The general rules relating to the issue of Originating Summons are to be
found in Ord. 7. The summons must include a statement of the questions on
which the Plaintiff seeks the determination of the Court, or a concise statement
of the relief or remedy claimed in the proceedings, with sufficient particulars to
identify the cause of action in respect of which the Plaintiff claims. As in the
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case of a writ, an Originating Summons may be issued either out of the Central
Office or out of a District Registry where the proceedings are intended to be
assigned to the Queen's Bench Division. Similarly, the Originating Summons
is valid for service for a year, after which it must be renewed by order of the
Court as in the case of a writ. Service must be effected in the same way as for
a writ.
Procedure in an action begun by Originating Summons is markedly different
from that in an action begun by writ. In the first place, there are no formal
pleadings. After the defendant has entered an appearance or the time for doing
so has expired, the Plaintiff may obtain an appointment for the attendance of
the parties before the Court for the hearing of the summons. If he fails to do so
a defendant who has entered an appearance may himself with leave of the court
obtain an appointment. The notice fixing the date for the hearing of the
summons must be served on every other party who has entered an appearance
not less than four clear days before the date fixed. On an Originating Summons
evidence is given by affidavit, which also serves to set out the basis of the
Plaintiffs claim. Where the plaintiff intends to adduce evidence in support of
his summons he must serve a copy of the affidavits he intends to use on every
defendant who has entered an appearance, not less than four clear days before
the hearing. The defendant of course may produce his own affidavits in answer
to those of the plaintiff. It may be possible for the Court to dispose of the matter
at the first hearing, but it may be that at that stage it is necessary for the Court
to give directions as to the further conduct of the proceedings to ensure their just
and expeditious disposal. Although evidence is normally given on affidavit, the
court may in an appropriate case order at this time that the summons be heard
wholly or in part on oral evidence. If, on the other hand, the Court at any stage
takes the view that the proceedings should continue as if they had been begun
by writ, then it may make the appropriate orders. Affidavits may then be
ordered to stand as pleadings with or without liberty to any of the parties to
make additions or to apply for particulars. But as in the case of an action begun
by writ, the Rules do provide for a defendant to an Originating Summons to
bring a counterclaim against the plaintiff. It will be seen that the procedure for
hearing an action begun by Originating Summons is considerably more flexible
than that relating to an action begun by writ.
Having set out at some length the essential steps in an action in the Queen's
Bench Division and the documents required at the various stages, I should,
perhaps, make a few observations on certain aspects of the procedure as I have
explained it above. In the first place, the rules relating to the service of
documents personally on parties to an action may apear to be somewhat
anachronistic in today's circumstances. It might well be argued that it should be
possible to serve proceedings by post instead of personally on the party concerned in the way now required. Service by post can of course be made on a
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company; but that is mainly the result of the fact that a company must have a
registered office, which in the nature of things is likely to be fairly permanent,
and could not in any event be served in the same way as a person. Having
admitted the principle of service by deposit at the registered office, service by
sending through the post to that office could hardly be resisted.
Despite the relative efficiency of the modern postal system, however, there are
obviously some compelling grounds for retaining personal service of proceedings
as the primary means. The fact that a letter containing process is delivered to a
person's most recent address, much less posted to him, could scarcely be
regarded as a wholly satisfactory means of ensuring that the process is brought
to his notice. On the other hand, it frequently occurs that the person to be
served has a relatively permanent residence or business address which is known
to the plaintiff; and in many cases there would seem to be no good reason why
the delivery of process to an address at which it can be shown the defendant
is residing or from which he carries on business should not be considered a
good service as in the case of a company. The rules make no provision for
service to be made in this way in the normal course of events, although in appropriate circumstances the Court has jurisdiction to make an order for
substituted service in such manner as it may direct.
The system of pleadings and discovery as outlined above lays considerable
emphasis on ensuring that each party make clear to the other the allegations
of fact and the points of law upon which he relies. If the procedure is properly
executed, therefore, the parties should be well aware by the time that the date
for trial arrives, if not much sooner, of the precise nature and scope of the issues
between them. Very little if any provision however is made for enforcing the
disclosure of the evidence by which a party intends to establish his arguments,
or even the detailed arguments themselves, with the exception, that is, of the
provisions relating to discovery of documents. As I have already indicated, the
Rules do not provide for an extensive probing to discover whether another party
has further documents which might be regarded as material to the action. This
may mean, of course, that some documents which are relevant may not in fact
be disclosed. Unless the other party has some good reason to suppose that they
exist, therefore, he is at a material disadvantage insofar as there will be no
grounds upon which he might require the other to produce a further list
identifying the documents concerned or put on affidavit his contention that
none exists. The absence of any provision for a more proving form of discovery
may well stem from a more general disinclination to require one party to furnish
evidence in support of the other's case.
For similar reasons no general provision exists requiring a party's witnesses
to put their evidence on deposition to be disclosed to all the parties concerned
in advance of the trial. The Rules do make provision for the taking of depositions in appropriate cases, but these are confined to those cases in which a
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witness will not be able to attend the trial to give evidence in person. Affidavits
which are sworn for the purpose of interlocutory applications may of course be
used for certain purposes subsequently in proceedings, but that is a matter which
is incidental to their primary purpose. It can be argued with some force that
the taking of depositions before the trial effectively ties a witness down to the
story which he intends to give and may well result in a narrowing of the issues
between the parties, a shortening of the time required for the giving of evidence
orally at the hearing, and, incidentally, in a greater proportion of settlements as
a result of each party's knowing the strengths and weaknesses of the other's
case. However, English law has always taken the attitude that it is for each party
to establish the contentions upon which he relies without assistance from the
other and without having access in advance to the evidence which he will have to
meet; and, as far as I am aware, no proposals have been made for introducing
a system of taking deposition such as is common in the United States.
The final point which should perhaps be emphasized, is that with the
exception of appeals to the House of Lords, parties to proceedings are never
required to submit to the Court any form of case or brief setting out their
arguments of fact of law. Immediately before the trial the judge will have been
supplied with copies of the pleadings which will enable him if he wishes to
ascertain in advance the issues which are to be raised. To some extent he will
be able to foresee the submissions which are to be made in support of the
various contentions, but in general he will have no detailed knowledge of either
the submissions of fact or law which are to be made, or the way in which the
case is to be presented.
The absence of any requirement to submit a written brief may be regarded
as having both advantages and disadvantages. The preparation of such a brief
would in many cases no doubt require a fair amount of time and would result
in delaying the date at which the case could come on for trial. It would also
increase the costs of the interlocutory proceedings. On the other hand, it would
enable the judge to be fully informed before the trial begins of the nature of
the case and the issues which it raises and would thereby enable the time
required for the trial itself to be shortened, in some cases quite considerably.
That particular advantage could be increased by annexing to the brief a bundle
containing the relevant correspondence and other documents. As it is, the first
task of Counsel appearing for the plaintiff in an action is to open the case to the
judge and to explain, at least in outline, the nature of the case, the evidence he
proposes to give and the submissions of law which he proposes to make. He
must also take the judge through the pleadings and through the bundles of
correspondence before witnesses are called and the bulk of the evidence given.
This procedure which relies very heavily on an oral presentation has certain
disadvantages in terms of the time which it requires. On the other hand it has
the merit of great flexibility and of ensuring that all the parties concerned and
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their advisers are directly aware of the way in which the case against them is
being developed, and are in the best possible position to meet it; and, again,
there are as far as I am aware no proposals to introduce a requirement of
submission of written briefs.
In conclusion, it should be said that the summary of procedure and documents required in an action in the Queen's Bench Division and on appeal is
broadly illustrative at least in principle of the procedure in civil actions in
Eiglish Courts generally. Those who are interested in learning more of the
procedure in different types of actions or to discover in more detail the rules
relating to any specific matters should turn to the current edition of the White
Book, which makes both interesting and informative reading.
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